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IN THE UNITED STATES DISTRICT COURT
FOE THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

WILLIAM B. TUTTLE, JR., RAYMOND J.
JOHNSON, GECRGE H. KUCHEN, JOHN E.
STRAIT, RICHARD SIROIS, WILLIAM
MENKINS and JAMES A. TAYLOR

LLI L

VS

® owm m® Em

DANIEL MRRVIN, TRINE DAY, LLC, and :
CHICAGO REVIEW PRESS, INCORPCRATED : 2:04 CV 948

Trial in the above-captioned matter held on Wednesday,
November 2, 2005, commencing at 92:35 a.m., before the
Hon. David €. Norton, in the United States Courthouse,

Courtroom II, B5 Broad Street, Charleston, South Carolina.

APPEARRNCES:

BOBBY G. DEAVER, ESQUIRE, 3760 Bald Mountain Rd.
West Jefferson, NC, appeared for plaintiffs.

BENJAMIM W. DEAVER, ESQUIRE, 705 Princess 5t.,
Wilmington, HC, appeared for plaintiffs.

CHRIS OGIBA, ESQUIRE, 205 King St., Charleston,
8C, appeared for defendants.

BARRY A. BACHRACH, ESQUIRE, 311 Main 5t.,
Worchester, MA, appeared for defendants.

REPORTED BY DEBRA L. POTOCKI, RMR, EDR, CRE
Official Court Reporter for the U.S. District Court
F.0. Box B35
Charleston, SC 29402
B43/723-2208
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{(Jury not present.)

THE COURT: Yes, sir. Do you want to put scmething
on the record?

MR. OGIBA: Your Honor, we've talked before you came
in, and we understand that you are going to order a mistrial
in the case.

We would just request that the proceedings be stayed, and
that your -- and that no additional discovery be had before
the new trial is scheduled. And that your rulings on our =--
on evidentiary motions and on our motions in limine bhe the law
of the case, pending the new trial.

THE COQURT: Any problem with that?

MR. BEN DEAVER: HNo, sir, we have no objections.
However, I believe there was possibly two depositicons, one of
Walter Mackem and Charles Borg.

THE COURT: Okay.

MR. OGIBA: With Walter Mackem we had --

THE COURT: Do it this week.

MR. OGIBA: Yeah, we could do it this week.

THE COURT: I mean, you said you were going to do it
this week.

MR. OGIBA: Right, we were going to do it this week,
and we would like to reserve the right the depose him.

THE COURT: Same thing with the other one?

ME. OGIBA: Yeah, we had no notice of this other
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witness prior to yesterday, I guess. But we have no desire to
take his deposition.

THE COURT: Who's this guy?

MR. BEN DERVER: Mr. Charles Borg.

THE COURT: Where did he pop up?

MR. BEM DEAVER: He was basically to come in and --
as far as the allegations of the ARVN regiment coming
together, this gentleman was basically in charge of all ARVN
regiments in that area, he was the liaison. And he would be
called to refute the testimony, and show that there was no
consolidation of any ARVN regiment to come down to An Phu.

THE COURT: Okay. Well, not ruling that he could —-
can or cannot testify, I'll just leave that open to another
day. If you want to take his deposition, you're welcome to do
so, but that's not saying that I'd let him testify in the next
trial. Because, vou know, there's something in some rules
that say you don't have to identify rebuttal witnesses.

MR. OGIBA: That's right.

THE COURT: So if this is a rebuttal witness, then it
probably doesn't have to be identified, and they could
probably be called in rebuttal. So you may —— but you get
into that, and if you want to take his deposition by telephone
or anything like that, y'all are working together pretty well.

MR. OGIBA: OQOkay. Besides him, could we just, I

mean, cut it off at that point?
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THE COURT: Yeah.

ME. OGIBA: 1 mean, no mMore surprise witnesses.

THE COURT: I think that's probably a good idea.

MR. BEN DEAVER: Yes, sir. So it would just be
Mr. Mackem and Mr. Borg.

THE COURT: That's fine. All right. Now, and so my
next jury is coming in on January 4th; my next term starts
January 5th. I know everybody is spread out all over the
country, so if you can get together and pick a Monday between
January the -- whatever the next Monday is -- all the way
through the middle of first of March, pick a date and let me
know what the date is, okay?

MR. OGIBR: So January 5th is out, that week of
January 5th i= out?

THE COURT: That's fine. I don't know whether you
want to start on a Wednesday and make sure you get to stay in
town over the weekend, I don't care. I mean, or pick a date,
I don't care. It's easier to start on Monday and finish up on
Thursday or Friday.

Also, what you may want to think about, if you got a
verdict, they've got no money, okay?

MR. BEN DEAVER: Yes, sir.

THE COURT: If you got a verdict, they'wve got no
money. So looks like to me we're trying this case over who's

telling the truth. Okay? 5o if you were to try the case and
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have the verdict form say plaintiffs are telling the truth,
defendants are telling the truth, then you skip all the
defamation, all that kind of stuff. Because I mean, I'm just
thinking out loud, all right? I can't do that without your
conzent. You know, this is a defamation case;, but what your
client wants to say is he's telling the truth, and what your
clients want them to say is he's not telling the truth, we're
telling the truth. BAnd if the jury decides that issue, then
that issue is decided. Because getting a verdict for any
money is irrelevant, because there's none there. But that's
up to y'all., Okay?

MR, OGIBA: That's right, Your Honor.

MR. BEN DEAVER: Understood.

MR. OGIEBA: I think that's been our understanding, I
think that's been a trial on principle.

THE COURT: But a trial on principle, the principle
is, who's lying, all right? BAnd that's the reason why I
didn't want to do this nonjury, because I'm not good at
Fiquring out who's lying. Those folks over there are very
good at figuring out who's lying. All right? So you might
want to think about that. That would certainly streamline,
number one, the trial, and number two, it would streamline
the, you know, the final -- the instructions, and it would
streamline everything else. But y'all think about that. You

talk to Mr. Bachrach about that, I don't care,
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ME. OGIBA: OCkay.
THE COURT: Okay? Anything else? Do you want to get
your exhibits and your books back and everything like that?
MR. BEN DEAVER: Yes, sir. And I believe there was
one other as far as the jury notes. I don't know how the
Court wants to handle the notes.
THE COURT: We'll destroy the jurors' notes. We'll
shred those.
Now, the most important thing, is how is your father
doing?
{Discussion held off the record.)
THE COURT: Anything else we need to do? All right,
everybody have a happy Thanksgiving and a good Christmas, and

I'll see you next year.

{Court adjourned at 9:44 a.m.)
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REPORTER'S CERTIFICATION

I, Debra L. Potocki, RMR, RDR, CRR, Official Court
Reporter for the United States District Court for the District
of South Carolina, hereby certify that the foregoing is a true

and correct transcript of the stenographically recorded above

proceedings.
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Debra L. Potocki, RMR, RDR, CRR




